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Re: 
Legal Opinion Regarding The Bond Market Association’s Cross Product Master 
Agreement, as modified by the EFET/IECA European Commodities Schedule 
and the Cross Product Credit Support Annex thereto.
Dear Dermot:
As you are aware, the European Federation of Energy Traders (“EFET”) is in the process of obtaining opinions from various jurisdictions on, among other things, the enforceability of the close-out netting and collateral provisions of the following documents:

1.
The Cross Product Master Agreement published in February 2000 by the Bond Market Association (“TBMA”) (the “CPMA”) as further modified by Version 1.0 of the European Commodities Schedule published on 23 June 2003 by EFET/ International Energy Credit Association (“IECA”) (the “Schedule”) (collectively, the CPMA as modified by the Schedule is referred to as the Master Netting Agreement (the “MNA”); and
2.
The Cross-Product Credit Support Annex (the “CPCSA”) to the MNA published by EFET on 23 June 2003.
The enforceability of close-out netting and collateral is of interest to corporations and banks that have entered into transactions governed by the MNA or the MNA as modified by the CPCSA as a matter of both credit risk assessment and consideration of capital adequacy.

On behalf of EFET, we now provide you with the following summary of the issues and questions upon which you are requested to opine in your legal opinion on the MNA and CPCSA in each of the following jurisdictions: (1) England & Wales; (2) Germany; and (3) The Netherlands. This letter also sets forth a template to which your opinion should conform.  
We have provided you with a number of permitted assumptions regarding the component documents and elections constituting the form of the documents on which you are requested to opine.  This is because, absent such limitations, the number of potential variables inherent in the MNA would render the opinion drafting exercise more academic than practically useful for EFET’s member companies.  To that end, the EFET/IECA Task Force has reached consensus regarding the specific structure of the documents to be opined on, and several key assumptions that you as counsel will be permitted to make.

Lastly, you are no doubt aware that with respect to capital adequacy requirements, the Basle Committee on Banking Supervision of the Bank for International Settlements announced, on 15 July 1994, the adoption of an amendment to its Capital Accord of July 1988 that recognizes close-out netting for purposes of bank capital regulations in the Group of Ten (“G-10”) countries.  This amendment to the Capital Accord requires banking regulators in each of the G-10 countries to recognize various aspects of close-out netting for capital purposes provided that a bank satisfies certain requirements, including the requirement that it obtains written and reasoned legal opinions with respect to a netting agreement to which a bank is a party.  Your opinion should be of a standard to meet those requirements.
Capitalized terms used without definition in this letter have the meanings given to those terms in the MNA, CPCSA or the Principal Agreements (as selected below).
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Limitations of Opinions / Scope of Review

On scope, we would like you to give your opinion in several related scenarios under the following three categories: (i) the MNA; (ii) the CPCSA; and (iii) the MNA combined with the CPCSA (and we have grouped our questions into these three categories accordingly); each explained in further detail in the following portions of the outline, but summarized as follows:

1.
As if the MNA and CPCSA were adjusted to provide for the law of your jurisdiction to govern (English and German opinions only); and
2.
With respect only to those issues identified below relating to the enforceability of close-out netting under the MNA (and application of Eligible Credit Support to such netting process under the CPCSA) in the context of a party insolvency, and assuming either a choice of English or German law as governing such documents (for which purposes you may rely upon the legal opinions for these jurisdictions), your opinion regarding the enforceability of the MNA, the CPCSA and the MNA combined with the CPCSA against an entity organized and existing in, and subject to the bankruptcy courts of, your local jurisdiction. 
We also request that you include the following language in your opinion letter:

“This opinion is addressed exclusively to EFET and its members who have subscribed to the EFET Legal Module, is for their sole benefit and may not be relied upon by any other person, entity or corporation whatsoever and may not be disclosed to any other persons without EFET’s prior written approval.”
II
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Assumptions Necessary for Opinion.  
Include only those permitted assumptions identified herein, together, if necessary, with only those additional assumptions which are reasonable and customary for rendering a legal opinion in your jurisdiction in its most useful form.  The intent of this exercise is to produce legal opinions upon which EFET Legal Module member companies may rely.  Consequently, we desire that assumptions and limitations that might unduly limit the reliability or scope of your opinion be kept to an absolute minimum and brought to our attention in advance of rendering your opinion.  
The following shall be permitted assumptions:
A.
As noted below in the first Schedule Template Default Election, only those designated Principal Agreements and the commodities/financial instruments commonly traded thereunder will be covered by the model MNA (see paragraph II, G below).  On the basis of the terms and conditions of the MNA, the relevant underlying Principal Agreement (if applicable) and other relevant factors, and acting in a manner consistent with the intentions stated in the MNA and the relevant underlying Principal Agreement (if applicable) the Parties over time may enter into a number of transactions that are intended to be governed by the MNA either as transactions entered into under the relevant underlying Principal Agreement or as Uncovered Transactions (where such Uncovered Transactions will only include long form confirmations incorporating, in substantially their original form, the terms and conditions of the Principal Agreements identified below in Division 1, Part 1, Section A of the Template Default Elections).  The transactions entered into will include any or all of the transactions described in Annex A attached to this letter.  You need not consider whether any other agreements and or commodities will be included in or covered by the model MNA for purposes of your opinion.

B.
Each of those underlying Principal Agreements and each Uncovered Transaction is valid, binding and enforceable in accordance with its own respective terms and conditions save in respect of paragraphs III B.9 and B.18(d) as indicated below. 
C.
Each Close-Out Event specified as applicable pursuant to the Election for Division 1, Part II, Section A of the model Schedule is an effective and valid Event of Default under the applicable underlying Principal Agreement.

D.
CPCSA Assumption: The CPCSA, upon which you are asked to opine, only contemplates the use of cash or letters of credit as Eligible Credit Support and the scope of your opinion should be limited accordingly. You may therefore assume that Eligible Credit Support provided under the CPCSA will only take the form of either cash or letters of credit.  When addressing any questions relating to the rights of a transferor to retrieve collateral from an insolvent entity, you should assume that the transferor is incorporated or organized under the laws of your jurisdiction.  For questions relating to the rights of a transferee to hold collateral and apply and use that collateral in a close-out netting event, you should assume that the transferee is incorporated or organized under the laws of a jurisdiction other than your jurisdiction.
 You may also assume that cash collateral is denominated in a freely convertible currency and is held under the control of the Transferee.
E.
The CPCSA and the MNA are entered into by two entities, one of which is a corporation (including a bank or other similar financial institution) duly incorporated or organized under the laws of your jurisdiction.  However, please indicate if your opinion would also be applicable (without additional analysis) to other entities (such as partnerships etc.).

F.
Multi-branch assumptions.  (i) For the purposes of addressing the multi-branch issues at paragraph III, D.1 below, assume that a counterparty is incorporated or organized in your jurisdiction but may have one or more Principal Agreements or underlying transactions that have been entered into by branches or other duly registered overseas offices in other jurisdictions; and (ii) For the purposes of addressing the multi-branch issues at paragraph III, D.2 and D.3 below, assume that an overseas counterparty is incorporated or organized outside your jurisdiction by may have one or more Principal Agreements or underlying transactions that have been entered into by branches or other duly registered offices in your jurisdiction.

G.
Model MNA Elections.    As you are no doubt aware, Division 1 of the Schedule enables industry participants to tailor the MNA to their own unique commercial, credit and treasury requirements.  Thus, were we to ask you to opine on the document with no amendments to the Schedule template, the variety of different forms the MNA could take would require you to opine on an almost unlimited number of permutations and combinations of variables.  In addition, the MNA by necessity cross-references certain provisions found in its underlying master agreements (such as close-out and netting provisions), and to require you to opine as to the enforceability of those provisions from underlying masters incorporated into the MNA would add another layer of complexity to the opinion process, particularly as opinions already exist for many of the underlying masters themselves (e.g. the ISDA, EFET Power, etc).  For this reason, you may cite and rely upon relevant industry opinions on the underlying Principal Master Agreements (e.g. those available from EFET and the International Swaps and Derivatives Association “ISDA”).
You are also being provided with a set of uniform Schedule elections and specific Principal Agreements which together form a ‘model’ MNA upon which you are requested to opine.  The elections chosen reflect what the Task Force considered to be ‘default elections’ - i.e. those elections necessary for you to opine on the essential elements and legal issues of concern to those using the MNA.
As a note of caution for the benefit of all EFET members, please be certain to include in the language of your opinion a specific reference to these default elections, selected Principal Agreements and approved assumptions set forth in this letter.  Further, please indicate that where individual counterparties choose to move away from the model form of Schedule upon which the opinion is based, it will be up to them to satisfy themselves (by obtaining their own supplemental opinions or otherwise) that their particular form of MNA and/or CPCSA is still valid and enforceable.


EFET/IECA Schedule Template Default Elections:  
The model MNA, upon which you are being asked to opine, will have the following characteristics:

· Division 1, Part I, Section A – The Principal Agreements selected shall be the GTMA, EFET Power Agreement (Version 2.1/December 20, 2000), EFET Gas Agreement (Version 2.0, January 6, 2003), ISDA Master Agreement (both the 1992 and the 2002 versions), ZBT Terms 2001 and the NBP Master (using the NBP 97 (Amendment) Agreement attached to the enclosed document entitled: “EFET/IECA Commodities Schedule to the CPMA, A Brief Overview” (the “Guidelines”), to convert the short term flat NBP 1997 trading terms and conditions into a master agreement). Each of the underlying Principal Agreements is governed by either English or German law save in respect of the ZBT 2001 and the NBP Master which shall be governed by Belgium and English law, respectively.
· Division 1, Part I, Section B – There shall be no Excluded Agreements.
· Division 1, Part I, Section C - Uncovered Transactions should be included but all such Uncovered Transactions will be long form confirmations incorporating, in substantially their original form, the terms and conditions of one of the Principal Agreements identified above save that an Uncovered Transaction shall also include confirmations incorporating the short term flat NBP 1997 trading terms and conditions which have not been amended and are therefore not subject to an NBP Master.  You are requested to confirm whether or not it is necessary to elect that close-out netting apply to Uncovered Transactions given this assumption and to tailor your opinion accordingly. 
· Division 1, Part II, Section A - ‘Close-Out Event’ means any events that entitle close-out under the Principal Agreements.  Given the Assumption in relation to Uncovered Transactions, you are requested to confirm whether or not it is necessary to check all boxes or all boxes save for ‘Uncovered Transaction Default’ and to tailor your opinion accordingly.
· Division 1, Part II, Section B - ‘Excluded Events’ – the first three boxes will be checked.


· Division 1, Part II, Section C – Assume the box is checked and that the rewrite of this provision contained in the Schedule is operative.

· Division 1, Part III - Additional Acknowledgements and Representations – none.


· Division 1, Part IV - Governing Law - English and German law applies, in the alternative.



· Division 1, Part VII - Assignment - no election, Section 7 applies but is amended as set out at (a) and (b) of the Election Sheet.

· Division 1, Part VIII - Sections 10.1, 10.2, 10.4, 10.5, 10.7, and 10.8 shall apply.
 


· Division 1, Part X - no additional terms.

· Division 2, to apply as set out in the Schedule.
H.
Any provisions of the MNA (other than those Schedule Template Default Elections and provisions set forth above) that you deem crucial to your opinion (each such provision a “Core Provision”) have not been altered in any material respect.  Please specify those Core Provisions.  Please also state whether or not (a) any election contemplated in the MNA that you have assumed in addition to the Schedule Template Default Elections and made pursuant to Division 1 of the Schedule and (b) any specification made pursuant to Section 14 of the CPCSA, would be considered material alterations. 
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Opinions and Legal Analyses:
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Netting / Set-off Absent An Insolvency


Model MNA

1.
Your opinion on whether a transaction entered into under an underlying Principal Agreement or an Uncovered Transaction would be validly included in the model MNA, assuming either a choice of English or German law as governing such documents (save in respect of the ZBT 2001 and the NBP Master which are governed by Belgium and English law, respectively)?  Please elaborate if your analysis depends on whether or not the relevant transaction: (i) was concluded before or after the execution of the MNA; or (ii) makes explicit reference to the MNA or the relevant underlying Principal Agreement.   
2.
Your opinion regarding the enforceability of the model MNA (absent an insolvency of either party) to the netting and set-off of obligations due between the parties:

a.
under one or more physically settling transactions involving the same commodity or product,

b.
under one or more physically settling energy transactions involving two or more different classes or types of commodity or product, and

c.
under a combination of physically and financially settling transactions (transacted under two or more Principal Agreements);
3.
An analysis and your opinion regarding the necessity or efficacy of performing any due diligence (i.e., lien searches, filings etc.) prior to a party entering into the model MNA.
4.
A general discussion of, and your opinion regarding, your jurisdiction’s laws relevant to the concepts of close-out netting and set-off of claims between parties, combinations of accounts or such other terminology as is employed in your jurisdiction to address such issues.

CPCSA
5.
Your opinion on whether the laws of your jurisdiction characterize each transfer of Eligible Credit Support as effecting an unconditional transfer of ownership in the assets transferred and whether there is any risk that such transfer would be re-characterized as intending to create or creating in favour of either party any mortgage, charge, lien, pledge, encumbrance or other security interest in any Eligible Credit Support transferred from one party to the other under the CPCSA.  If so, please opine on whether there is any way to minimize such risk and the consequences of such a re-characterization to ensure the valid transfer of each type of Eligible Credit Support created by the providing party under the CPCSA.
6.
Assuming the transferee receives absolute ownership interest in the Eligible Credit Support, your opinion on whether it will need to take any subsequent action to ensure that its title in the Eligible Credit Support continues.  Your opinion should include whether there are any requirements in your jurisdiction necessary or advisable, including any filing registration, notification, stamping, notarization or any other action or the obtaining of any governmental judicial, regulatory or other order, consent or approval together with any procedures that must be followed or consents or other governmental or regulatory approvals that must be obtained or established, to enforce or continue such ownership interest.
7.
Your opinion on the effect, if any, under the laws of your jurisdiction of the right to a providing party incorporated or otherwise organized under your jurisdiction to exchange Eligible Credit Support (for example, by swapping cash for a letter of credit) pursuant to Section 6 of the CPCSA.  Does the presence of consent to substitution by the receiving party have any bearing on this question.
9.
Your opinion on whether the parties’ agreement on the governing law of the CPCSA and their submission to jurisdiction would be upheld in your jurisdiction, and what would be the consequences if they were not.
10.
Your opinion on whether there are any other local law considerations that a recipient of Eligible Credit Support should consider in connection with taking and realizing upon the Eligible Credit Support from a providing party incorporated or otherwise organized under your jurisdiction.
Model MNA combined with the CPCSA

11.
The transferee’s right in relation to the transferred Eligible Credit Support upon the occurrence of a Close-Out Event will be governed by Section 4 of the CPMA (see Section 11 of the CPCSA).  Assuming that Section 4 of the CPMA is valid and enforceable in your jurisdiction insofar as it relates to the determination of a Final Net Settlement Amount by either party on the termination of underlying Principal Agreements, your opinion on whether Section 11 of the CPCSA is also valid to the extent that it provides for the Base Currency Value of all the Eligible Credit Support provided under the CPCSA on the Determination Date to be included in the calculation of the Final Net Settlement Amount.  In other words whether, contractually, the right of a party to apply collateral to a Settlement Amount is enforceable.
12. 
Your opinion on whether the opinions that you have expressed on the MNA and the CPCSA would change in the event that the parties agree to place the Eligible Credit Support with an independent third party collateral agent rather than a party to the MNA and CPCSA.
B.
Netting / Set-off in the Context of an Insolvency
In answering the following questions, you should assume that after entering into a transaction and prior to its maturity, an entity incorporated in your jurisdiction becomes the subject of voluntary or involuntary insolvency proceedings in your jurisdiction and, subsequent to the commencement of the insolvency proceedings, either that entity or an insolvency official seeks to assume the confirmations representing profitable transactions for the insolvent party and reject the confirmations representing unprofitable transactions for the insolvent party.
Model MNA
1.
Assuming the parties have not selected Automatic Close-Out of each underlying Principal Agreement (Division 1, Part II, Section C of the Schedule) and/or none of the underlying Principal Agreements provide for automatic early termination upon certain insolvency events to apply to the entity incorporated in your jurisdiction, your opinion on whether the provisions of the model MNA permitting the non-defaulting party to terminate all the underlying Principal Agreements (including Uncovered Transactions, if applicable) and all the transactions done under them upon the insolvency of its counterparty would be enforceable under the laws of your jurisdiction.
2.
Assuming the parties have selected Automatic Close-Out of each underlying Principal Agreement (Division 1, Part II, Section C of the Schedule) and/or all of the underlying Principal Agreements provide for automatic early termination upon certain insolvency events to apply to the entity incorporated in your jurisdiction, your opinion on whether the provisions of the model MNA permitting the non-defaulting party to terminate all the underlying Principal Agreements (including Uncovered Transactions, if applicable) and all transactions done under them upon the insolvency of its counterparty would be enforceable under the laws of your jurisdiction.
3.
Your opinion on whether the provisions of the model MNA provide for the calculation of a single Final Net Settlement Amount (see Sections 3 and 4 of the CPMA) upon the insolvency of a counterparty would be enforceable in an insolvency of a party that is organized under the laws of  your jurisdiction.
4.
Your opinion on whether or not early termination, close-out netting or the calculation and payment of a Final Net Settlement Amount under the provisions of the model MNA are voidable, challengeable or in any way vulnerable to deletion by a liquidator or any third party if insolvency procedures are later opened against a party that is organized under the laws of your jurisdiction.
5.
“Cross Category Netting” – since the model MNA contemplates the inclusion of various types of master agreements and other trading documentation covering both physical and financial trading, your opinion on any applicable issues that need to be considered as to the enforceability of netting between physical and financial transactions or various categories of physical products (see Annex A for potential categories).

Your opinion should include a discussion of your jurisdiction’s insolvency laws as they would apply to the close-out and netting via the model MNA of obligations under different categories or types of traded products, and

a.
if any distinctions are applicable based on whether these products are traded under one or more Principal Agreements, 

b.
if any distinctions are applicable when attempting to use a model MNA to net / set-off physically settled transactions when these involve the purchase, sale and/or optioning of different commodity types or categories (e.g. the netting obligations related to gas, power and coal trading) (“Cross Product Netting”), and 

c.
if any distinctions are applicable based on whether both financially 
settled swaps, swaptions and derivative transactions and physically 
settled forwards and options are traded under one or more Principal 
Agreements bridged by the MNA.
6.
Assuming that the parties have selected a Base Currency (Division 1, Part VI of the Schedule) other than the legal currency of your jurisdiction in which the insolvent party is organized, your opinion on whether payment of the Final Net Settlement Amount in that currency would be enforceable under the laws of your jurisdiction.
7.
Your opinion on whether the rights of a party are enforceable in accordance with the terms of the model MNA, irrespective of the insolvency of the entity incorporated in your jurisdiction.
8.
Your opinion on whether the parties’ agreement on governing law of the model MNA and submission to jurisdiction will be upheld in your jurisdiction, and the consequences if it were not.

9.
Your opinion on whether, pursuant to the EU Council Regulation No. 1346/2000 of 29 May 2000 (the “EU Insolvency Regulation”) which became directly applicable in all Member States as of 31 May 2000, a bankruptcy court in your jurisdiction would apply the laws relevant to close-out netting and set-off of the governing law of the MNA if they differ from the analogous insolvency laws of your jurisdiction (please see paragraph III, B18 (c) below where this topic is to be discussed at greater length).  In addition, on the assumption that one or more underlying Principal Agreements is not valid, binding and enforceable in accordance with its own respective terms and conditions (for example, ZBT Terms governed by Belgium law), your opinion on whether the close-out netting and/or set-off provisions under the MNA would nevertheless become valid by operation of the EU Insolvency Regulation. 
10.
A general discussion of, and your opinion regarding, whether or not the mere institution of proceedings seeking a judgment of insolvency and/or the opening of the proceedings has any implication on the enforceability or operation of the model MNA.
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An analysis and your opinion regarding the advisability in your jurisdiction of using the model MNA to impose uniform default events across all types and categories of trades (effectively superseding the default terms of underlying master agreements or deal documentation) as opposed to its current approach of (absent further revision) allowing such underlying default provisions to operate for their respective categories of trades even if to do so might permit close-out and set-off of some trades governed by the MNA, but not others.
CPCSA
12.
Your opinion on whether an entity duly organized or incorporated under the laws of your jurisdiction (or its administrator, provisional liquidator, receiver, trustee or other similar official) will be able to recover any transfer of Eligible Credit Support made to the transferee during a certain “suspect period” preceding the date of the insolvency that makes the recovery vulnerable to being treated as preferential (or other similar treatment) by such official and therefore subject to avoidance.  If such a “suspect period” exists, please give your opinion on whether the substitution of Eligible Credit Support by a counterparty during this period would invalidate an otherwise valid transfer, assuming that the exchanged assets are of no greater value than the assets that they are replacing.  Please also include an analysis of the relevant time-period(s) surrounding the insolvency.

13.
Your opinion on whether the transfer of additional Eligible Credit Support pursuant to the mark-to-market provisions of the CPCSA during any applicable “suspect period” described above is subject to avoidance, either because it will be considered to relate to an antecedent or pre-existing obligation or for some other reason.
14.
A general discussion of, and your opinion regarding, whether or not the mere institution of proceedings seeking a judgment of insolvency and/or the opening of the proceedings has any implication on the enforceability or operation of the CPCSA.
15.
An analysis of local law issues surrounding the insolvency of a recipient of Eligible Credit Support, when the recipient of the Eligible Credit Support is an entity based in your jurisdiction, with the provider of the Eligible Credit Support being an entity based outside your jurisdiction.  If possession vests in the recipient because of an outright transfer of Eligible Credit Support, is there any way that a bankruptcy court in your jurisdiction can bolster or re-characterize the nature of the providing party’s rights to that Eligible Credit Support.


a.
What rights does the providing party have against such an asset 
located in your local jurisdiction upon the insolvency of the 
recipient party?  


b.
Are there other steps that the providing party should be taking to 
minimize its risk and best protect such an asset? 

16.
An analysis of the rights and obligations of an insolvent party organized in your jurisdiction with respect to Eligible Credit Support held by a recipient party organized outside your jurisdiction.  If possession vests in the recipient because of an outright transfer of Eligible Credit Support, is there any way that a bankruptcy court in your jurisdiction can undermine or re-characterize the nature of the recipients rights to that Eligible Credit Support? 

Model MNA combined with the CPCSA

17.
Your opinion on whether the rights of the transferee of Eligible Credit Support would be enforceable in accordance with the terms of the model MNA and the CPCSA, irrespective of the insolvency of the providing party incorporated or otherwise organized under your jurisdiction.

18 Seq Level4 \r0 \h 

 Seq Level5 \r0 \h 

 Seq Level6 \r0 \h 

 Seq Level7 \r0 \h 

 Seq Level8 \r0 \h .
A general discussion of, and your opinion regarding, your jurisdiction’s insolvency laws, and any relevant terminology with an emphasis on law and precedent applicable to the concepts of close-out netting and set-off of claims between parties, and:
a.
how generally applicable statutory or common law set-off (or similar) rights could interact with the contractual netting and set-off rights contained in the MNA, the CPCSA and the MNA as modified by the CPCSA;
b.
applicable law which might have an impact on the respective priorities assigned to such rights by a court in your jurisdiction; and
c.
specifically, whether the EU Insolvency Regulation affects local jurisdiction conflict of law rules such as overruling local jurisdiction insolvency laws if the parties to the MNA have opted for a jurisdiction other than the jurisdiction relevant to the insolvent party.  In particular, your opinion on whether or not a bankruptcy court in your jurisdiction would apply the EU Insolvency Regulation to close-out netting and/or set-off such that it would apply the governing law of the MNA or CPCSA as the law applicable to close-out netting and/or set-off or whether it would seek to apply local law in its stead;
d.
whether, on the assumption that one or more underlying Principal Agreements is not valid, binding and enforceable in accordance with its own respective terms and conditions (for example, ZBT Terms governed by Belgium law), the close-out netting and/or set-off provisions under the MNA when combined with the CPCSA would nevertheless become valid by operation of the EU Insolvency Regulation; and

e.
whether the laws of your jurisdiction consider set-off and close-out netting as separate or similar rights.
C.
Cross Affiliate Netting and Set-off

Since the version of the model MNA you are reviewing does not address this topic and is not intended for these purposes, but because this issue may be of use to some EFET members, only to the extent that there is established law in your jurisdiction on the subject, a summary of such law and a review of the different risk considerations involved in choosing to add multiple parties to the model MNA.
D.
Multi-branch Parties

In the case of a counterparty that has entered into transactions under the MNA as a multi-branch party, it is clearly necessary to obtain enforceability opinions from each country where a branch of that counterparty is located that has entered into one or more transactions under the MNA.  In this regard, please provide your opinion on the following:
1.
whether there would be any change in your conclusions expressed in paragraph III, B above concerning the enforceability of close-out netting under the MNA and the MNA combined with the CPCSA (given the assumption in paragraph II, F(i) above);
2.
whether separate proceedings could be brought in your jurisdiction with respect to assets and liabilities of the overseas branch located in your jurisdiction of a counterparty organized or incorporated outside your jurisdiction upon the commencement of insolvency proceedings against the counterparty in that outside jurisdiction.  Your opinion should include how the relevant authorities in your jurisdiction would treat the proceedings in an outside jurisdiction by, for example, deferring to them so that the assets and liabilities of the branch would be treated as part of the proceedings against the counterparty.  Please also include whether or not in your opinion local creditors of the branch would be able to initiate separate proceedings in your jurisdiction even if the relevant authorities did not do so; and
3.
in the event that proceedings are brought in your jurisdiction with respect to the assets and liabilities of the branch located in your jurisdiction, whether or not the administrator, provisional liquidator, receiver, trustee or other similar official and/or the courts in your jurisdiction would include the counterparty’s position under its Principal Agreements or underlying transactions among the assets of its branch and, if so, recognize their respective close-out and netting provisions in accordance with their terms (you may assume that the close-out netting provisions under the relevant Principal Agreements or underlying transactions would be enforceable in the proceedings against the counterparty brought outside your jurisdiction).
E.
CPCSA Specific Permutations.  


In relation to each of the questions in paragraph III, B above, the assumption is that the providing party is a counterparty incorporated or otherwise organised in your jurisdiction.  Please consider your answer to each question and indicate how your answer would be different, if at all, assuming instead that:
(a)
The providing party is a branch located in your jurisdiction of a bank organised outside your jurisdiction;

(b)
The providing party is neither incorporated nor otherwise organised in nor a branch located in your jurisdiction, but has assets in your jurisdiction;

(c)
None of the above applies to the providing party (that is, it has no connection with your jurisdiction), but the margin was issued by the government of your jurisdiction or comprises cash in the lawful currency of your jurisdiction.

F.
General Validity of the MNA and the CPCSA and the Choice of Law and Jurisdiction
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Given your above stated assumptions, are the MNA and the CPCSA legal, valid and binding under the laws of your jurisdiction?

2.
Are there any applicable limitations on the courts in your country with regard to upholding a choice of local law and submission to the jurisdiction of local courts?
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Other Provisions
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Are there any other provisions of the MNA or the CPCSA that, given a choice of your local law, either: 

(a)
need to be revised in order to be enforceable in your jurisdiction; or

(b)
the legal efficacy of which could be materially improved upon or optimized with different wording (given such provision’s apparent intent)?
Please provide suggested revisions.

IV.
Recent & Pending Developments: Please highlight any recent or anticipated future developments in the laws, rules and/or regulations of your jurisdiction or those of the European Union that may affect the laws of your jurisdiction and any of the opinions that your have provided in respect of the MNA and the CPCSA.  For example, the following developments would be of interest to EFET members:  

1.
European Insolvency Regulations
2.
European Directive on the Winding-Up of Credit Institutions
3.
European Directive on Financial Collateral Arrangements
4.
The Enterprise Act 2002 - England & Wales only
5.
Insolvency Act 2002 - England & Wales only
6.
The Law Commission Consultation on Registration of Charges - England & Wales only
V.
Executive Summary:  Please provide an executive summary (one or two pages only) of the key conclusions of your opinion that would, in your view, most likely be of interest to EFET member companies that are party to an MNA and/or CPCSA to which it relates.

Next Steps:
Enclosed to facilitate your review are the following:

· The CPMA (February 2000);
· The Schedule (Version 1.0/ June 23, 2003);
· The Guidelines (Version 1.0/ June 23, 2003) including the NBP (Amendment) Agreement; and
· The CPCSA (Version 1.0/ June 23, 2003)
· The ISDA position paper dated 15 July 2004 on the EU Insolvency Regulation commissioned from Freshfields Bruckhaus Deringer.
EFET and the MNA Task Force sincerely hope that the default elections, permitted assumptions and clarifications provided for in this letter will simplify your process of rendering the requested opinion for the benefit of its members.  If you have any questions or require further clarifications on any of the above, please do not hesitate to contact John Varholy at Troutman Sanders LLP, Dashwood House, 69 Old Broad Street, London, EC2M 1QS, 020 7065 2662, john.varholy@troutmansanders.com.
Best Regards

John R. Varholy

ANNEX A
Transactions entered into under Principal Agreements

A
Energy Transactions
Commodity Transaction.  A transaction in which one party agrees to buy from or sell to the other party a specified quantity of commodity (e.g., base metals, gas, oil, electricity, emission rights or freight) in exchange for payment of a specified price, which becomes due on the same day, two days later or on another agreed future date. The transaction may be settled by physical delivery of the quantity of commodity in exchange for the specified price or may be cash settled based on the difference between the market price of the commodities on the settlement date and the specified price.
Commodity Option.  A transaction in which one party grants to the other party (in consideration for a premium payment) the right, but not the obligation, to purchase (in the case of a call) or sell (in the case of a put) a specified quantity of a commodity at a specified strike price.  The option can be settled either by physically delivering the quantity of the commodity in exchange for the strike price or by cash settling the option, in which case the seller of the option would pay to the buyer the difference between the market price of that quantity of the commodity on the exercise date and the strike price.

Commodity Swap.  A transaction in which one party pays periodic amounts of a given currency based on a fixed price and the other party pays periodic amounts of the same currency based on the price of a commodity, such as base metals, gas, oil, electricity, emission rights or freight, or a futures contract on a commodity (e.g., Light Sweet Crude Oil on the New York Mercantile Exchange); all calculations are based on a notional quantity of the commodity.

B
Energy Related Transactions 
Emissions Allowance Transaction.    A transaction, structured in the form of a swap, cap, collar, floor or some combination thereof, in which one party agrees to buy from or sell to the other party a specified quantity of a right to emit one tonne of carbon dioxide (CO2) or other emissions product such as Nitrogen Oxide (“NOx”) or sulfur dioxide (“SOx”) during a specified period valid only for the purposes of meeting the requirements of applicable law and which is capable of being transferred from the seller to the buyer under a trading system established pursuant to applicable law.
Renewable Energy Certificates (“RECs”) Transaction.  A transaction in which one party agrees to buy from or sell to the other party one or more fungible renewable energy certificates, each evidencing the production of 1MWhr of renewable energy and which is capable of being issued, evidenced, traded and redeemed in accordance with international standard practices such as the renewable obligations certificates (“ROCs”) system in the United Kingdom.
Weather Transaction.  A transaction, structured in the form of a swap, cap, collar, floor, or some combination thereof, between two parties in which the underlying value of the transaction is based on a rate or index pertaining to weather conditions, which may include measurements of heating, cooling, precipitation and wind.

Weather Option.  A transaction in which one party grants to the other party (in consideration for a premium payment) the right, but not the obligation to receive a payment determined by reference to the amount by which a particular release of statistical data on weather conditions, which may include heating, cooling, precipitation and wind either exceeds (in the case of a call option) or is less than (in the case of a put option) a specified strike level.

C
Other Transactions
Cap Transaction.  A transaction in which one party pays a single or periodic fixed amount and the other party pays periodic amounts of the same currency based on the excess, if any, of a specified floating rate (in the case of an interest rate cap) or commodity price (in the case of a commodity cap) in each case that is reset periodically over a specified per annum rate (in the case of an interest rate cap) or commodity price (in the case of a commodity cap).

Collar Transaction.  A collar is a combination of a cap and a floor where one party is the floating rate or floating commodity price payer on the cap and the other party is the floating rate or floating commodity price payer on the floor.
Floor Transaction.  A transaction in which one party pays a single or periodic amount and the other party pays periodic amounts of the same currency based on the excess, if any, of a specified per annum rate (in the case of an interest rate floor) or commodity price (in the case of a commodity floor).

Forward Rate Transaction.  A transaction in which one party agrees to pay a fixed rate for a defined period and the other party agrees to pay a rate to be set on a specified date in the future.  The payment calculation is based on a notional amount and is settled based, among other things, on the difference between the agreed forward rate and the prevailing market rate at the time of settlement.

Swap Option.  A transaction in which one party grants to the other party the right (in consideration for a premium payment), but not the obligation, to enter into a swap with certain specified terms.  In some cases the swap option may be settled with a cash payment equal to the market value of the underlying swap at the time of the exercise.

Total Return Swap.  A transaction in which one party pays either a single amount or periodic amounts based on the total return on one or more loans, debt securities or other financial instruments (each a “Reference Obligation”) issued, guaranteed or otherwise entered into by a third party (the “Reference Entity”), calculated by reference to interest, dividend and fee payments and any appreciation in the market value of each Reference Obligation, and the other party pays either a single amount or periodic amounts determined by reference to a specified notional amount and any depreciation in the market value of each Reference Obligation.

A total return swap may (but need not) provide for acceleration of its termination date upon the occurrence of one or more specified events with respect to a Reference Entity or a Reference Obligation with a termination payment made by one party to the other calculated by reference to the value of the Reference Obligation. 
Bullion Option.   A transaction in which one party grants to the other party (in consideration for a premium payment) the right, but not the obligation, to purchase (in the case of a call) or sell (in the case of a put) a specified number of Ounces of Bullion at a specified strike price.  The option may be settled by physical delivery of Bullion in exchange for the strike price or may be cash settled based on the difference between the market price of Bullion on the exercise date and the strike price.

Bullion Trade.  A transaction in which one party agrees to buy from or sell to the other party a specified number of Ounces of Bullion at a specified price for settlement either on a “spot” or two-day basis on a specified price or may be cash settled based on the difference between the market price of Bullion on the settlement date and the specified price.

For purposes of Bullion Trades, Bullion Options and Bullion Swaps, “Bullion” means gold, silver, platinum or palladium and “Ounce” means, in the case of gold, a fine troy ounce, and in the case of silver, platinum and palladium, a troy ounce.
Equity Index Transaction.  A transaction in which one party agrees to buy from or sell to the other party a specified quantity of shares of an issuer or a basket of shares of several issuers for payment of a specified price for settlement either on a “spot” or two-day basis or a specified future date. The transaction may be settled by physical delivery of the agreed quantity of shares in exchange for the specified price or may be cash settled based on the difference between the index value on the settlement date and the specified index value. 
Equity Transaction.  A transaction in which one party agrees to buy from or sell to the other party a specified quantity of shares included in an equity index for payment of a specified price for settlement either on a “spot” or two-day basis or a specified future date. The transaction may be settled by physical delivery of the agreed quantity of shares in exchange for the specified price or may be cash settled based on the difference between the market price of the shares on the settlement date and the specified price. 
Equity Index Option.  A transaction in which one party grants to the other party (in consideration for a premium payment) the right to receive a payment equal to the amount by which an equity index either exceeds (in the case of a call) or is less than (in the case of a put) a specified strike price.

Equity Option.  A transaction in which one party grants to the other party (in consideration for a premium payment) the right, but not the obligation, to purchase (in the case of a call) or sell (in the case of a put) shares of an issuer or a basket of shares of several issuers at a specified strike price.  The option may be settled by physical delivery of the shares in exchange for the strike price or may be cash settled based on the difference between the market price of the shares on the exercise date and the strike price.

Equity or Equity Index Swap.  A transaction in which one party pays periodic amounts of a given currency based on a fixed price or a fixed rate and the other party pays periodic amounts of the same currency or a different currency based on the performance of a share of an issuer, a basket of shares of several issuers or an equity index, such as the Standard and Poor’s 500 Index.

Basis Swap.  A transaction in which one party pays periodic amounts of a given currency based on a floating rate and the other party pays periodic amounts of the same currency based on another floating rate, with both rates reset periodically; all calculations are based on a notional amount of the given currency.

Bond Option.  A transaction in which one party grants to the other party (in consideration for a premium payment) the right, but not the obligation, to purchase (in the case of a call) or sell (in the case of a put) a bond of an issuer, such as Kingdom of Sweden or Unilever N.V., at a specified strike price. The bond option can be settled by physical delivery of the bonds in exchange for the strike price or may be cash settled based on the difference between the market price of the bonds on the exercise date and the strike price.

Buy/Sell-Back Transaction.  A transaction in which one party purchases a security (in consideration for a cash payment) and agrees to sell back that security to the other party (in consideration for the original cash payment plus a premium).

Credit Protection Transaction.
  A transaction in which one party pays either a single fixed amount or periodic fixed amounts or floating amounts determined by reference to a specified notional amount, and the other party (the credit protection seller) pays either a fixed amount or an amount determined by reference to the value of one or more loans, debt securities or other financial instruments (each a “Reference Obligation”) issued, guaranteed or otherwise entered into by a third party (the “Reference Entity”) upon the occurrence of one or more specified credit events with respect to the Reference Entity (e.g., bankruptcy or payment default).  The amount payable by the credit protection seller is typically determined based upon the market value of one or more debt securities or other debt instruments issued, guaranteed or otherwise entered into by the Reference Entity.  Credit protection transactions may also be physically settled by payment of a specified fixed amount by one party against delivery of specified Reference Obligations by the other party.  A credit protection transaction may also refer to a “basket” of two or more Reference Entities.

Credit Spread Transaction.  A transaction involving either a forward or an option where the value of the transaction is calculated based on the credit spread implicit in the price of the underlying instrument.

Cross Currency Rate Swap.  A transaction in which one party pays periodic amounts in one currency based on a specified fixed rate (or a floating rate that is reset periodically) and the other party pays periodic amounts in another currency based on a floating rate that is reset periodically.  All calculations are determined on predetermined notional amounts of the two currencies; often such swaps will involve initial and or final exchanges of amounts corresponding to the notional amounts.

Currency Option. A transaction in which one party grants to the other party (in consideration for a premium payment) the right, but not the obligation, to purchase (in the case of a call) or sell (in the case of a put) a specified amount of a given currency at a specified strike price.

Currency Swap.  A transaction in which one party pays fixed periodic amounts of one currency and the other party pays fixed periodic amounts of another currency.  Payments are calculated on a notional amount.  Such swaps may involve initial and or final payments that correspond to the notional amount.

Economic Statistic Transaction.  A transaction, structured in the form of a swap, cap, collar, floor, or some combination thereof, between two parties in which the underlying value of the transaction is based on a rate or index pertaining to statistical data on macro economic conditions, which may include economic growth, retail sales, inflation, consumer prices, consumer sentiment, unemployment and housing.

Economic Statistic Option. A transaction in which one party grants to the other party (in consideration for a premium payment) the right, but not the obligation to receive a payment determined by reference to the amount by which a particular release of statistical data on macro economic conditions, which may include economic growth, retail sales, inflation, consumer prices, consumer sentiment, unemployment and housing either exceeds (in the case of a call option) or is less than (in the case of a put option) a specified strike level.
Foreign Exchange Transaction.  A transaction providing for the purchase of one currency with another currency providing for settlement either on a “spot” or two-day basis or a specified future date. The transaction may be settled by physical delivery of the agreed currency or unit of account in exchange for payment of the agreed other currency or unit of account, or may be cash settled based on the difference between the market price of the agreed other currency or unit of account on the settlement date and the specified price.
Interest Rate Option.  A transaction in which one party grants to the other party (in consideration for a premium payment) the right, but not the obligation, to receive a payment equal to the amount by which an interest rate either exceeds (in the case of a call option) or is less than (in the case of a put option) a specified strike rate.

Interest Rate Swap.  A transaction in which one party pays periodic amounts of a given currency based on a specified fixed rate and the other party pays periodic amounts of the same currency based on a specified floating rate that is reset periodically, such as the London inter-bank offered rate; all calculations are based on a notional amount of the given currency.

Repurchase Transaction.  A transaction in which one party agrees to sell securities to the other party and such party has the right to repurchase those securities from such other party at a future date.

Securities Lending Transaction.  A transaction in which one party transfers securities to a party acting as the borrower in exchange for a payment or a series of payments from the borrower and the borrower’s obligation to replace the securities at a defined date with identical securities.







� Counsel rendering opinions for jurisdictions other than Germany and the UK may rely upon the opinions for these jurisdictions when opining on enforceability against entities organized or incorporated in their respective jurisdictions.


� Counsel is nonetheless requested to opine on whether an election prohibiting assignment would have any material effect on the agreement.


� Counsel is requested to opine on whether each of these elections is valid, binding and enforceable.  Further, counsel should opine as to whether or not it is either necessary or advantageous to elect to make Sections 10.3, 10.6 and/or 10.10 apply. 


� Some of the transactions provide for an exchange of cash by both parties and others for the physical delivery of commodities, shares or bonds in exchange for cash.


� 	Some market participants may refer to credit protection transactions as credit swaps, credit default swaps or credit default options.





A list of partners' names and professional qualifications is open to inspection at the above office.
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